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[101 Finally, we are unswayed by the 
policy argument put forward by the FLRA. 
The FLRA contends that to reject its posi
tion in this case will be to leave federal 
employees without a means of challenging 
preliminary disciplinary actions such as rec
ords of infraction and letters of proposed 
removal. We disagree. 

[11) Nothing in our ruling prevents em
ployees from lodging ULP charges to com
plain about unfair disciplinary actions. 
Only where those initial disciplinary actions 
ripen into full-blown "adverse employment 
actions" will sole jurisdiction vest in the 
MSPB under the first sentence of 
§ 7116(d). Moreover, where the govern
ment agency does initiate a full-blown re
moval procedure, . and where jurisdiction 
thus vests in the MSPB (or in the negotiat
ed grievance procedure), the aggrieved em
ployee may raise in the MSPB procedure 
the exact arguments that he would have 
raised before the FLRA; for, although the 
MSPB cannot adjudicate an ULP charge 
per se, Barnes v. Small, 840 F.2d 972, 981 
(D.C.Cir.1988), facts underlying an ULP 
charge may also be challenged under the 
MSPB procedure as "prohibited personnel 
practices." See § 2302. In the instant 
case, for example, Hanlon's challenge to 
his record of infraction and letter of pro
posed removal may be raised in an MSPB 
procedure under § 2302(b)(9)(a), which pro
hibits personnel action due to the "exercise 
of any appeal, complaint or grievance right 
granted by any law, rule or regulation." 
In other words, Hanlon and other employ
ees can find equivalent relief before the 
MSPB and should not be heard to complain 
that the FLRA is the sole forum capable of 
granting meaningful relief. 

III 
We find that Hanlon deviated from Con

gress's intent, as expressed in CSRA, when 
he attempted to maintain two simultaneous 
administrative challenges to his removal, 
each relying on essentially the same facts 
and legal arguments. If permitted to pur
sue both claims, Hanlon's legal arguments 
would be tried to two separate forums, and 
would follow separate paths of appeal
exactly the result that Congress intended 
to avoid when it streamlined federal em
ployment law in CSRA. Accordingly, we 

vacate the FLRA's decision and remand to 
that Agency with directions to dismiss 
Hanlon's ULP complaint for lack of juris
diction to entertain it. 

SO ORDERED. 
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OPINION 

NIEMEYER, Circuit Judge: 

The male-only admissions policy of Virgi
nia Military Institute (VMI), a state institu
tion of higher education located in Lexing
ton, Virginia, is challenged by the federal 
government under the Equal Protection 
Clause of the Fourteenth Amendment and 
the jurisprudence of Mississippi Univ. for 
Women v. Hogan, 458 U.S. 718, 102 S.Ct. 
3331, 73 L.Ed.2d 1090 (1982). The govern
ment contends that the school's policy dis
criminates against women and is not · sub
stantially related to the achievement of an 
important governmental objective. 

Following a six-day trial and extensive 
findings of fact, the district court conclud
ed that VMI's male-only policy "is fully 
justified" by a generally accepted benefit 
of single-sex education, and that the admis
sion of women would "significantly" 
change the "methods of instruction and 
living conditions" at VMI. Having conclud
ed that "diversity in education" was a legit
imate state interest, the district court sum
marized, "I find that both VMI's single-sex 
status and its distinctive educational meth-

od represent legitimate contributions to di
versity in the Virginia higher education 
system, and that excluding women is sub
stantially related to this mission." 766 
F.Supp. 1407, 1411-13 (W.D.Va.1991). 

The United States contends on appeal 
that enhancing diversity by offering a dis
tinctive single-sex education to men only is 
not a legitimate state objective and that the 
Commonwealth and VMI have not estab
lished a sufficient justification for VMI's 
male-only admissions policy. 

For the reasons that we give more fully 
below, we accept the district court's factual 
determinations that VMI's unique method
ology justifies a single-gender policy and 
material aspects of its essentially holistic 
system would be substantially changed by 
coeducation. Moreover, all parties appear 
to acknowledge, as did the district court, 
the positive and unique aspects of the pro
gram. The Commonwealth of Virginia has 
not, however, advanced any state policy by 
which it can justify its determination, un
der an announced policy of diversity, to 
afford VMI's unique type of program to 
men and not to women. 

Because Virginia has failed to articulate 
an important objective which supports the 
provision of this unique educational oppor
tunity to men only, we vacate the judgment 
of the district court and remand the case to 
the district court to require the Common
wealth of Virginia to formulate, adopt, and 
implement a plan that conforms to the prin
ciples of equal protection discussed herein. 
We do not, however, order that women be 
admitted to VMI if adequate alternatives 
are available. 

I 

VMI was established by the Virginia leg
islature in 1839 as a four-year military col
lege, and its graduates have distinguished 
themselves in the 150 years since. A VMI 
professor, Thomas "Stonewall" Jackson, 
achieved notoriety as a confederate general 
during the Civil War. The VMI cadet 
corps fought Union troops at New Market, 
Virginia, and almost 1800 alumni (constitut
ing 94% of all VMI graduates at the time) 
fought in the Civil War. Among the thou
sands of alumni who have served this coun-
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try during war is General of the Army and who can provide military leadership 
George C. Marshall, and six have been when necessary." 2 Focusing primarily on 
awarded the Congressional Medal of Hon- character development and leadership 
or. VMI graduates have achieved similarly training through a unique and intense pro
in civilian life. The school's success and cess, characterized as an "adversative" ed
reputation are uncontroverted in this case. ucational model drawn from earlier mili
Indeed, it is apparently that very success in tary training and English public schools, 
producing leaders that has made admission VMI's educational method emphasizes 
to VMI desirable to some women, prompt- physical rigor, mental stress, absolute 
ing the government to challenge the policy equality of treatment, absence of privacy, 
of excluding women. minute regulation of behavior, and indoctri-

VMI is financially supported by the Com- .nation of values. The process is designed 
monwealth of Virginia and remains "sub- to foster in VMI cadets doubts about previ
ject to the control of the [Virginia] General ous beliefs and experiences and to instill in 
Assembly." Va.Code Ann. § 23-92. It is cadets new values which VMI seeks to 
governed by a Board of Visitors, which the impart. The model employs a hostile, spar
Commonwealth expressly charges with pre- tan environment that is characterized by 
scribing "the terms upon which cadets may six interrelated components-the "rat 
be admitted, their number, the course of line," the class system, the "dyke" system, 
their instruction, the nature of their ser- the honor code, the barracks life, and the 
vice, and the duration thereof." Va.Code military system. 

Ann. § 23-104. The rat line refers to the harsh orienta-
The 15 state-supported institutions of 

higher learning in Virginia, 1 including VMI, 
are generally supervised and coordinated 
by the State Council of Higher Education 
for Virginia. While the Virginia General 
Assembly assigns various responsibilities 
to the Council of Higher Education, includ
ing the responsibility "to review and ap
prove or disapprove of any proposed 
change in [an existing institution's] state
ment of mission," it delegates to each insti
tution the right to modify its mission and to 
establish admissions criteria. See Va.Code 
Ann. § 23-9.6:1(2). 

The mission of VMI is to produce "citi
zen-soldiers, educated and honorable men 
who are suited for leadership in civilian life 

1. In addition to VMI, the list includes: Christo-
pher Newport College, Clinch Valley College, 
The College of William and Mary, George Ma
son University, James Madison University, 
Longwood College, Mary Washington College, 
Norfolk State University, Old Dominion Univer
sity, Radford University, Uniyersity of Virginia, 
Virginia Commonwealth lJ1;1iversity, V1rginia 
Polytechnic Institute and Sta,te University; and 
Virginia State Universit~. ,i ' · 

2. As stated in the final report of the Mission 
Study Committee of the VMI Board of Visitors, 
dated May 16, 1986: 

The Virginia Military Institute believes that 
the measure of a college lies in the quality 
and performance of its graduates and their 
contributions to society. 

tion process to which all new cadets 
("rats") are subjected during their first 
seven months at VMI. Designed to be 
comparable to the Marine Corps' boot camp 
in terms of physical rigor and mental 
stress, the rat line includes indoctrination, 
minute regulation of individual behavior, 
frequent punishments, rigorous physical 
education, and military drills. The class 
system entails the peer assignment of privi
leges and responsibilities, including super
visory roles, to classes of cadets based on 
rank. The dyke system, which is "closely 
linked" with the rat line, assigns each rat 
to a first classman, who acts as a mentor 
("dyke") to relieve some of the stress gen
erated from the rat line. The dyke system 

Therefore, it is the mission of the Virginia 
Military Institute to produce educated and 
honorable men, prepared for the varied work 
of civil life, imbued with love of learning, 
confident in the functions and attitudes of 
leadership, possessing a high sense of public 
service, advocates of the American Democra
cy and free enterprise system, and ready as 
citizen~soldiers. to defend their country in 
time (\£ hational peril. 

To accomplish this result, the Virginia Mili
tary Institute shall provide to qualified young 
men undergraduate education of highest qual
ity-embracing engineering, science, and the 
arts-conducted in, and facilitated by, the 
unique VMI system of military discipline. 
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aims to create cross-class bonding and pro
vide a model for leadership and support. 
The honor code, that a cadet "does not lie, 
cheat, steal nor tolerate those who do," is a 
stringently enforced code of conduct apply
ing to all aspects of life at VMI and provid
ing the single penalty of expulsion for its 
violation. The barracks life, described as 
important to VMI's ethos of egalitarianism, 
is dictated by the nature and functioning of 
the barracks. Each class is assigned to 
one floor of the four-story barracks struc
ture and three to five cadets are assigned 
to a room. The rooms are stark and unat
tractive. There are no locks on the doors 
and windows are uncovered. Access to 
bathrooms is provided by outside corridors 
visible to the quadrangle, and there is a 
total lack of privacy in the barracks, where 
cadets are subjected to constant scrutiny 
and minute regulation, all intended to fos
ter cadet equality and to induce stress. 
Finally, the military system, providing 
regulation, etiquette, and drill, pervades 
life at VMI. As part of the military system 
each cadet must participate in an ROTC 
program throughout his four years. The 
district court found that the various sys
tems in place at VMI are integrated and 
interdependent, and several of them cannot 
be changed without materially affecting 
others. 

VMI, with approximately 1,300 male stu
dents, has never accepted applications from 
women. During the two years preceding 
the filing of this action, it did, however, 
receive over 300 inquiries from women. 
Today, VMI is the only state-supported, 
single-sex college in Virginia, although his
torically most of Virginia's 15 public col
leges were at one time single-sex institu
tions. 

The government instituted this action on 
March 1, 1990, under Title IV of the Civil 
Rights Act of 1964, 42 U.S.C. § 2000c-6, on 
behalf of a female high school student who 
desired admission to VMI, contending that 
VMI's male-only admissions policy violates 
the Equal Protection Clause of the Four
teenth Amendment. The suit named as 
defendants the Commonwealth of Virginia; 
its governor, Lawrence Douglas Wilder; 

3. The VMI Foundation, Inc., and the VMI Alum-
ni Association, neither of which is a state agen-

VMI and its Board of Visitors and top 
officers; and the State Council of Higher 
Education for Virginia, its members and its 
Director.3 The action sought an order en
joining discrimination based on sex and re
quiring the defendants "to formulate, 
adopt, and fully and timely implement a 
plan to remedy fully their discriminatory 
policies and practices." 

In his answer to the complaint, Governor 
Wilder stated that "the failure to admit 
females to [VMI] is against his personal 
philosophy," and "no person should be de
nied admittance to a state supported school 
because of his or her gender." On his 
assurance that he would "abide by the deci
sion of the Court," Governor Wilder was 
given permission not to participate in the 
litigation. 

As the result of Governor Wilder's posi
tion and because of the conflict between 
the Governor, the Commonwealth, and 
VMI, the Attorney General of Virginia was 
granted leave to withdraw from represen
tation of any party. She stated in a letter 
to the Governor, 

You have indicated that VMI's admission 
policy serves no legitimate public policy 
objective. . . . In the absence of a stat
ute explicitly expressing the General As
sembly's view on the policy issue, your 
statement of the Commonwealth policy is 
persuasive. 

As a result, the Commonwealth obtained 
pro bono counsel, who then sought and 
obtained on behalf of the Commonwealth a 
stay of proceedings against it during the 
liability phase of litigation, on the condition 
that it abide by the court's liability determi
nation. Accordingly, the Governor and the 
Commonwealth did not participate in the 
liability determinations, which by agree
ment include this appeal. 

II 
The district court began its opm1on by 

noting that in May 1864, during the Civil 
War, VMI cadets bravely fought Union 
troops at New Market, Virginia. The court 
continued, "the combatants have again con
fronted each other, but this time the venue 
is in this court." What was not said is that 

cy, were allowed to participate in the litigation 
as intervenors. 
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the outcome of each confrontation finds 
resolution in the Equal Protection Clause. 
When the Civil War was over, to assure the 
abolition of slavery and the federal govern
ment's supervision over that policy, all 
states, north and south, yielded substantial 
sovereignty to the federal government in 
the ratification of the Fourteenth Amend
ment, and every state for the first time 
was expressly directed by federal authority 
not to deny any person within the state's 
jurisdiction "equal protection of the laws." 
U.S. Const. amend. XIV, § 1. The govern
ment now relies on this clause to attack 
VMI's admissions policy. 

[1] The obvious appeal to fairness in 
requiring the equal application of law too 
often becomes entangled with generalized 
notions of equality as referred to in Lin
coln's Gettysburg Address 4 and, before 
that, the Declaration of Independence,5 and 
these generalizations tend to overwhelm 
the difficult task of deciding what is meant 
by equal protection. We recognize that all 
persons are in many important respects 
different and that they were created with 
differences, and it is not the goal of the 
Equal Protection Clause to attempt to 
make them the same. To apply law to 
different persons with a mind toward mak
ing them the same might result, among 
other things, in the unequal application of 
the law. Thus, no one suggests that equal 
protection of the laws requires that all laws 
apply to all persons without regard to actu
al differences. See Jenness v. Fortson, 
403 U.S. 431, 442, 91 S.Ct. 1970, 1976, 29 
L.Ed.2d 554 (1971) ("Sometimes the gross
est discrimination can lie in treating things 
that are different as though they were 
actually alike .... "). 

Thus, although it is established that the 
Fourteenth Amendment "does not deny to 
States the power to treat different classes 
of persons in different ways," Reed v. 
Reed, 404 U.S. 71, 75, 92 S.Ct. 251, 253, 30 
L.Ed.2d 225 (1971), when a state regulation 
employs classifications, the defining crite
ria must have a "fair and substantial rela-

4. "Four score and seven years ago, our fathers 
brought forth upon this continent a new nation, 
conceived in liberty and dedicated to the propo
sition that all men are created equal." 

tion" to the objective of the regulation. Id. 
at 76, 92 S.Ct. at 254. An equal protection 
analysis, therefore, must determine initially 
whether the class of persons to which a 
state regulation applies is defined in a man
ner that fairly and substantially relates the 
class to the purpose of the regulation. But 
the appropriate inquiry cannot end there. 
To protect against unlawful discrimination 
the analysis must also address whether the 
regulation, itself, serves an adequate gov
ernmental purpose. 

[2, 3] Because almost every action tak
en by the state can be characterized as 
involving some form of classification, rang
ing from the benign to the invidious, differ
ent sorts of classifications have led to dif
ferent levels of scrutiny. A classification 
based on race or national origin or which 
affects fundamental rights secured by the 
Constitution, because it is deemed to be 
inherently suspect, is examined most close
ly and is justified only by a necessary rela
tionship to a compelling state interest. 
See, e.g., Palmore v. Sidoti, 466 U.S. 429, 
432-33, 104 S.Ct. 1879, 1881-82, 80 L.Ed.2d 
421 (1984) (racial classification). On the 
other hand, other classifications, based, for 
example, on economic factors, need only be 
rationally related to a legitimate govern
mental interest. See, e.g., City of Cle
burne v. Cleburne Living Ctr., Inc., 473 
U.S. 432, 439-40, 105 S.Ct. 3249, 3254-55, 
87 L.Ed.2d 313 (1985). A classification 
based on sex requires some scrutiny more 
focused than that for economic classifica
tion. While classification by sex is not 
subjected to the same strict scrutiny as are 
classifications by race and national origin 
or which affect fundamental rights, the 
Supreme Court has developed an intermedi
ate level of review for gender-based classi
fications. "To withstand intermediate 
scrutiny, a statutory classification must be 
substantially related to an important gov
ernmental objective. " Clark v. Jeter, 486 
U.S. 456, 461, 108 S.Ct. 1910, 1914, 100 
L.Ed.2d 465 (1988) (emphasis added); see 
also Mississippi Univ. for .Women v. Ho-

s. "We hold these Truths to be self-evident, that 
all Men are created equal." 
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gan, 458 U.S. 718, 724, 102 S.Ct. 3331, 
3336, 73 L.Ed.2d 1090 (1982). 

Accordingly, to conduct the appropriate 
Fourteenth Amendment analysis in this 
case, we must determine whether the state 
policy of excluding women from admission 
to VMI is substantially related to an impor
tant policy or objective of Virginia. 

III 
[ 4] VMI argues that its own admissions 

policy is the state's policy because the ad
missions policy is by statute delegated to 
each state institution. The code provisions 
establishing VMI provide that its Board of 
Visitors "shall prescribe the terms upon 
which cadets may be admitted, their num
ber, the course of their instruction, the 
nature of their service, and the duration 
thereof." Va.Code Ann. § 23-104. And 
this delegation of admissions policy-making 
is confirmed by the language of Va.Code 
Ann. § 23-9.6:1(2), which provides that the 
Council of Higher Education is not empow
ered to affect "the standards and criteria 
for admission of any public institution, 
whether related to academic standards, res
idence or other criteria, it being the inten
tion of this section that . . . student admis
sion policies shall remain a function of the 
individual institutions." VMI thus con
tends that its admissions policy becomes 
the state policy so that, as its admissions 
policy is justified by the mission of develop
ing citizen soldiers, a legitimate and impor
tant state purpose is served. 

. To address VMI's argument, we must 
first decide whether VMI's male-only ad
missions policy, maintained pursuant to 
state-delegated authority, is a classification 
justified by a fair and substantial relation
ship with the institution's mission of devel
oping citizen soldiers, and this in turn leads 
to an examination of whether VMI's mis
sion would be materially altered by the 
admission of women. 

Much of the debate between the parties 
relates to the physiological differences be
tween men and women and the question of 
a woman's ability to perform and endure 
the physical training included in VMI's pro
gram. While it is agreed by the parties 
that some women can meet the physical 
standards now imposed on men, it is also 
agreed that a smaller percentage of women 

can do so. Based on evidence about the 
experience of the service academies and the 
Marine Corps, the district court was justi
fied in finding that if women were to be 
admitted, VMI would have to convert to a 
dual-track physical training program in or
der to subject women to a program equal in 
effect to that of men, and that, as found by 
a study conducted at West Point, cadets of 
both sexes would nevertheless perceive the 
treatment of them as unequal, leading to 
jealousy and resentment. 

All the parties also agree that men and 
women would and should be entitled to 
some degree of privacy, at least to the 
extent that men and women not, in all 
respects, be exposed to each other. While 
again there was much debate among the 
parties as to the changes that might be 
required to accommodate this at VMI with 
the admission of women, all agreed that 
some accommodation would be necessary. 

Finally, the parties have debated exten
sively the effect of cross-sexual confronta
tions that the adversative program would 
produce. Testimony was received that the 
deliberate harassment that upperclassmen 
give to "rats" would play out differently 
when the upperclassman is of one sex and 
the "rat" another. While the government 
attributed the predicted effect of this as 
stereotyping, the evidence supported the 
district court's finding that cross-sexual 
confrontation and interaction introduces ad
ditional elements of stress and distraction 
which are not accommodated by VMI's 
methodology. The court relied on testimo
ny by experts and similar such observa
tions made in the West Point study. 

The sum of the changes that could be 
expected prompted the district court to con
clude that if VMI became coeducational, it 
would offer "neither males nor females the 
VMI education that now exists." The 
court observed that "equal treatment 
would necessarily give way to fair treat
ment, thus undermining egalitarianism," 
which is a critical characteristic that now 
pervades several aspects of VMI's method
ology. And the record supports the district 
court's findings that at least these three 
aspects of VMI's program-physical train-
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ing, the absence of privacy, and the adver
sative approach-would be materially af
fected by coeducation, leading to a substan
tial change in the egalitarian ethos that is a 
critical aspect of VMI's training. 

The district court's conclusions that 
VMI's mission can be accomplished only in 
a single-gender environment and that 
changes necessary to accommodate coedu
cation would tear at the fabric of VMI's 
unique methodology are adequately sup
ported. And the district court was not 
clearly erroneous in concluding that if a 
court were to require the admission of 
women to VMI to give them access to this 
unique methodology, the decision would 
deny those women the very opportunity 
they sought because the unique character
istics of VMI's program would be de
stroyed by coeducation. The Catch-22 6 is 
that women are denied the opportunity 
when excluded from VMI and cannot be 
given the opportunity by admitting them, 
because the change caused by their admis
sion would destroy the opportunity. 

It is not the maleness, as distinguished 
from femaleness, that provides justification 
for the program. It is the homogeneity of 
gender in the process, regardless of which 
sex is considered, that has been shown to 
be related to the essence of the education 
and training at VMI. 

The argument by the government that 
VMI's existing program is maintained as 
the result of impermissible stereotyping 
and overly broad generalizations, without a 
more detailed analysis, might lead, if ac
cepted, to a finding that would impose a 
conformity that common experience rejects. 
Men and women are ,different, and our 
knowledge about the differences, physio
logical and psychological, is becoming in
creasingly more sophisticated. Indeed the 
evidence in this case amply demonstrated 
that single-genderedness in education can 
be pedagogically justifiable. 

For instance, in ai ten-year empirical 
study rep~~d by A..l~xiander W. Astin in 
Pour Critical Years: Effects of College on 
Beliefs, Attitudes, and Knowledge (San 
Francisco: Jossey-Bass 1977), it was found 
that single-sex colleges have advantages 

6. From the paradoxical rule found in the novel, 

over coeducational colleges in numerous ar
eas. A summary of the report provided by 
the parties in this case states: 

Single-sex colleges show a pattern of ef
fects on both sexes that is almost uni
formly positive. Students of both sexes 
become more academically involved, in
teract with faculty frequently, show 
large increases in intellectual self-es
teem, and are more satisfied with prac
tically all aspects of college experience 
(the sole exception is social life) com
pared with their counterparts in coeduca
tional institutions. 

J.A. 1830. In addition to providing sub
stantial benefits to college students, single
sex education also has been found to have 
salutary consequences for sexual equality 
in the job market. In a study conducted by 
Marvin Bressler and Peter Wen dell, The 
Sex Composition of Selective Colleges and 
Gender Differences in Career Aspira
tions, 51 J. Higher Educ. 650, 662 (1980), 
the authors observed that in single-sex col
leges, the students were more likely to set 
aside initial, stereotypical job aspirations in 
favor of more sex-neutral aspirations. 
They concluded from their data, 

The available evidence thus fails to sup
port the hypothesis that coeducation is a 
useful instrument for altering the imba
lance in career aspirations of academical
ly superior men and women undergradu
ates. 

* * * * * * 
[I]f all selective residential colleges re
verted to single sex status, a notable 
fraction of all men and an even larger 
proportion of all women would probably 
renounce initial career commitments, a 
development which would have salutary 
consequences for sexual equality in the 
job market. 

The experts for both sides in this case 
appear to agree with the conclusions 
reached in these studies. 

Thus, while the data support a pedagogi
cal justification for a single-sex education, 
they do not materially favor either sex. 
Both men and women appear to have bene
fited from single-sex education in a materi-

Catch-22, by Joseph Heller (1961). 
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ally similar manner. The evidence about 
the VMI system suggests no differently. 
The problems that could be anticipated by 
coeducation at VMI, which are suggested 
by VMI generally to arise from physiologi
cal differences between men and women, 
needs for privacy, and cross-sexual con
frontations, would not be anticipated in an 
all-female program with the same mission 
and methodology as that of VMI.7 

In summary, the record supports the con
clusion that single-sex education is peda
gogically justifiable, and VMI's system, 
which the district court found to include a 
holistic formula of training, even more so. 
It is not remarkable therefore that the 
government in its brief conceded, "[I]t is 
not our position that the Fourteenth 
Amendment embodies a per se bar to public 
single-sex education." 

IV 

While this conclusion answers the ques
tion of whether VMI's male-only policy is 
justified by its institutional mission, the 
argument does not answer the larger ques
tion of whether the unique benefit offered 
by VMI's type of education can be denied 
to women by the state under a policy of 
diversity, which has been advanced as the 
justification and which was relied on by the 
district court. 

The parties agree that VMI offers a 
unique combination of education and train
ing that makes a positive contribution of
fered by no other institution.8 And the 
district court found, apparently without ex
ception from any party, that "VMI's mili
tary program is absolutely unique. No 
other school in Virginia or in the United 
States, public or private, offers the same 
kind of rigorous military training as is 
available at VMI." The decisive question 
in this case therefore transforms to one of 
why the Commonwealth of Virginia offers 

7. We do not intend to imply that separate, sin-
gle-sex institutions or programs are "equal" to 
coeducational ones for equal protection pur
poses. But, to the contrary, the data suggest 
that differences between a single-gender student 
population and a coeducational one justify a 
state's offering single-gender education. 

the opportunity only to men. While VMI's 
institutional mission justifies a single-sex 
program, the Commonwealth of Virginia 
has not revealed a policy that explains why 
it offers the unique benefit of VMI's type 
of education and training to men and not to 
women. Although it is readily apparent 
from the evidence that the rigor of the 
physical training at VMI is tailored to 
males, in the context of a single-sex female 
institution, it could be adjusted without det
rimental effect. No other aspect of the 
program has been shown to depend upon 
maleness rather than single-genderedness. 

Virginia has committed the development 
of its educational policy in the first in
stance to the State Council of Higher Edu
cation for Virginia, but affords each insti
tution of higher learning significant auton
omy. See Va.Code Ann.§ 23-9.6:1. More
over, a specific statute reserves control 
over VMI in the General Assembly. See 
Va.Code Ann. § 23-92. To oversee and 
coordinate the several state-supported insti
tutions of higher education, however, the 
Council of Higher Education is charged 
with the responsibility of preparing plans, 
which it has done biennially. These plans 
articulate "access, excellence and accounta
bility" as an overriding goal of Virginia's 
system of higher education, and they reaf
firm a policy of autonomy and diversity 
to provide a variety of choice. The Coun
cil's plans also urged a continuing effort of 
coordination among the. state's public and 
private institutions to avoid duplication and 
expense. 

Announcing a similar policy, a special 
commission legislatively established to 
chart the future goals of higher education 
in Virginia, the Commission on the U niver
sity of the 21st Century, reported to the 
Governor and the General Assembly of Vir
ginia in 1990 that the hallmarks of Virginia 
higher education, "autonomy and diversi-

8. At one point VMI suggested that a similar 
educational opportunity was provided to wom
en by the program at Virginia Polytechnic Insti
tute and State University. It has not pressed 
that point and in its brief confirms that VMI's 
program is "unique and remarkably successful." 
Similarly the government characterized VMI's 
program as "distinctive" and "not available any
where else in Virginia." 
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ty," should be maintained. Within its re
port, the Commission indirectly reaffirmed 
the earlier stated policy of affording broad 
access to higher education in Virginia, and 
also observed: 

Because colleges and universities provide 
opportunities for students to develop val
ues and learn from role models, it is 
extremely important that they deal with 
faculty, staff, and students without re
gard to sex, race, or ethnic origin. 

(l~mphasis added.) That statement is the 
only explicit one that we have found in the 
record in which the Commonwealth has ex
pressed itself with respect to gender dis
tinctions. Our inability to find a stated 
policy justifying single-sex education in 
state-supported colleges and universities is 
confirmed by the Virginia Attorney Gener
al's statement about the absence of such a 
state policy: "In the absence of a statute 
explicitly expressing the General Assem
bly's view on the policy issue, [the Gover
nor's] statement of the Commonwealth's 
policy [that 'no person should be denied 
admittance to a State supported school be
cause of his or her gender'] is persuasive." 
(Emphasis added.) 

The lack of a state-announced policy to 
justify gender classifications is aggravated 
by the reluctance of the Commonwealth, as 
a party, and its governor to participate in 
this case and in this appeal. To the extent 
that the Governor's view represents state 
policy, VMI's single-sex admissions policy 
violates state policy. 

If VMI's male-only admissions policy is 
in furtherance of a state policy of "diversi
ty," the explanation of how the policy is 
furthered by affording a unique education
al benefit only to males is lacking. A poli
cy of diversity which aims to provide an 
array of educational opportunities, includ
ing single-gender institutions, must do 
more than favor one gender. Moreover, if 
responsibility for implementing diversity 
has somehow been delegated to an individ
ual institution, no explanation is apparent 
as to how one institution with autonomy, 
but with no authority over any other state 
institution, can give effect to a state policy 
of diversity among institutions. 

On a more empirical level, we have been 
given no explanation for the movement 
away from gender diversity in Virginia by 
public colleges and universities. At one 
time most of Virginia's institutions of high
er learning were single-sex, including four 
all-female institutions. Today, all but VMI 
are coeducational. If VMI thus remains 
male in furtherance of the state's policy of 
diversity, which includes diversity in gen
der, did the decisions of the other institu
tions violate state policy by moving uni
formly to coeducation? At most, VMI 
could argue that the policy of institutional 
autonomy in establishing admissions re
quirements produces a diversity by virtue 
of the individual random decisions of its 15 
institutions. But that randomness has for
tuitously resulted in 14 coeducational insti
tutions and VMI, an all-male institution. 

In short, VMI has adequately defended a 
single-gender education and training pro
gram to produce "citizen soldiers," but it 
has not adequately explained how the main
tenance of one single-gender institution 
gives effect to, or establishes the existence 
of, the governmental objective advanced to 
support VMI's admissions policy, a desire 
for educational diversity. 

V 

We are thus left with three conclusions: 
(1) single-gender education, and VMI's pro
gram in particular, is justified by a legiti
mate and relevant institutional mission 
which favors neither sex; (2) the introduc
tion of women at VMI will materially alter 
the very program in which women seek to 
partake; and (3) the Commonwealth of Vir
ginia, despite its announced policy of diver
sity, has failed to articulate an important 
policy that substantially supports offering 
the unique benefits of a VMI-type of edu
cation to men and not to women. 

Although neither the goal of producing 
citizen soldiers nor VMI's implementing 
methodology is inherently unsuitable to 
women, the Commonwealth has elected, 
through delegation or inaction, to maintain 
a system of education which offers the 
program only to men. In the proceedings 
below, Virginia had the opportunity to 
meet its burden of demonstrating that it 
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had made an important and meaningful 
distinction in perpetuating this condition. 
See Kirchberg v. Feenstra, 450 U.S. 455, 
461, 101 S.Ct. 1195, 1199, 67 L.Ed.2d 428 
(1981). As the record stands, however, evi
dence of a legitimate and substantial state 
purpose is lacking. 

In light of our conclusions and the gener
ally recognized benefit that VMI provides, 
we do not order that women be admitted to 
VMI if alternatives are available. But 
VMI's continued status as a state institu
tion is conditioned on the Commonwealth's 
satisfactorily addressing the findings we 
affirm and bringing the circumstances into 
conformity with the Equal Protection 
Clause of the Fourteenth Amendment. By 
commenting on the potential benefits of 
single-gender education while discussing 
the alleged governmental interest in sup
port of VMI's admissions policies, we do 
not mean to suggest the specific remedial 
course that the Commonwealth should or 
must follow hereafter. Rather, we remand 
the case to the district court to give to the 
Commonwealth the responsibility to select 
a course it chooses, so long as the guaran
tees of the Fourteenth Amendment are sat
isfied. Consistent therewith, the Common
wealth might properly decide to admit 
women to VMI and adjust the program to 
implement that choice, or it might establish 
parallel institutions or parallel programs, 
or it might abandon state support of VMI, 
leaving VMI the option to pursue its own 
policies as a private institution. While it is 
not ours to determine, there might be other 
more creative options or combinations. 

Accordingly, we vacate the judgment and 
remand the case to the district court: (1) to 
require the defendants to formulate, adopt, 
and implement a plan that conforms with 
the Equal Protection Clause of the Four
teenth Amendment, (2) to establish appro
priate timetables, and (3) to oversee the 
implementation of the plan. 

VACATED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

On Petition for Rehearing with 
Suggestion for Rehearing 

In Banc 

Nov. 19, 1992. 

Appellees filed a petition for rehearing 
with suggestion for rehearing in bane and 
appellant filed an answer to the petition. 
A memQer of the Court requested a poll on 
the suggestion for rehearing in bane, and a 
majority of the judges voted to deny re
hearing in bane. Judges Widener and 
Hamilton voted to rehear the case in bane, 
and Chief Judge Ervin and Judges Russell, 
Hall, Phillips, Murnaghan, Wilkins, Niem
eyer, and Williams voted to deny a rehear
ing in bane. Judges Wilkinson and Luttig 
did not participate in the decision. 

The original judicial panel voted to deny 
the petition for rehearing. 

The Court denies the petition for rehear
ing with suggestion for rehearing in bane. 

Entered at the direction of Judge Niem
eyer, with the concurrence of Judge Phil
lips and Judge Ward, Senior United States 
District Judge, sitting by designation. 

Darlene WALKER, Plaintiff-Appellant, 

v. 

Constance A. CRIGLER; Frank B. 
Whitesell, III, Defendants

Appellees. 

No. 91-1542. 

United States Court of Appeals, 
Fourth Circuit. 

Argued Feb. 6, 1992. 

Decided Oct. 5, 1992. 

Prospective tenant brought Fair Hous
ing Act action against landlord and land
lord's employee after her application was 
denied. The United States District Court 
for the Eastern District of Virginia, Claude 


